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DRAFT EUROPEAN PARLIAMENT LEGISLATIVE RESOLUTION

on the proposal for a regulation of the European Parliament and of the Council
Amending Regulation (EC) No 1367/2006 of the European Parliament and of the
Council of 6 September 2006 on the application of the provisions of the Aarhus
Convention on Access to Information, Public Participation in Decision-making and
Access to Justice in Environmental Matters to Community institutions and bodies
(COM(2020)0642 — C9-0321/2020 — 2020/0289(COD))

(Ordinary legislative procedure: first reading)

The European Parliament,

having regard to the Commission proposal to Parliament and the Council
(COM(2020)0642),

having regard to Article 294(2) and Article 192(1) of the Treaty on the Functioning of
the European Union, pursuant to which the Commission submitted the proposal to
Parliament (C9-0321/2020),

having regard to Article 294(3) of the Treaty on the Functioning of the European Union,

having regard to the opinion of the European Economic and Social Committee of 27
January 2021,

having consulted the Committee of the Regions,
having regard to Rule 59 of its Rules of Procedure,
having regard to the opinion of the Committee on Legal Affairs,

having regard to the report of the Committee on the Environment, Public Health and
Food Safety (A9-0152/2021),

Adopts its position at first reading hereinafter set out;

Calls on the Commission to refer the matter to Parliament again if it replaces,
substantially amends or intends to substantially amend its proposal;

Instructs its President to forward its position to the Council, the Commission and the
national parliaments.

1'0J C 123,9.4.2021, p. 66
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Amendment 1

Proposal for a regulation
Recital 2

Text proposed by the Commission

(2) Regulation (EC) No 1367/2006 of
the European Parliament and of the
Council* was adopted in order to contribute
to the implementation of the obligations
arising under the Aarhus Convention by
laying down rules on its application to
Union institutions and bodies.

4 Regulation (EC) No 1367/2006 of the
European Parliament and of the Council of
6 September 2006 on the application of the
provisions of the Aarhus Convention on
Access to Information, Public Participation
in Decision-making and Access to Justice
in Environmental Matters to Community
institutions and bodies (OJ L 264,
25.9.2006, p. 13).

Amendment 2

Proposal for a regulation
Recital 3

Text proposed by the Commission

3) In its Communication to the
European Parliament, the European
Council, the Council, the European
Economic and Social Committee and the
Commiittee of the Regions of 11 December
2019, entitled ‘The European Green Deal’
the Commission committed itself to
consider revising Regulation (EC) No
1367/2006 to improve access to
administrative and judicial review at Union
level for citizens and environmental non-
governmental organisations who have

RR\1230759EN.docx

Amendment

(2) Regulation (EC) No 1367/2006 of
the European Parliament and of the
Council* was adopted in order to contribute
to the implementation of the obligations
arising under the Aarhus Convention by
laying down rules on its application to
Union institutions and bodies. This
Regulation therefore amends Regulation
(EC) No 1367/2006 in order to implement
Article 9(3) and 9(4) of the Convention.

4 Regulation (EC) No 1367/2006 of the
European Parliament and of the Council of
6 September 2006 on the application of the
provisions of the Aarhus Convention on
Access to Information, Public Participation
in Decision-making and Access to Justice
in Environmental Matters to Community
institutions and bodies (OJ L 264,
25.9.2006, p. 13).

Amendment

3) In its communication of 11
December 2019 on the European Green
Deal, the Commission committed itself to
consider revising Regulation (EC) No
1367/2006 to improve access to
administrative and judicial review at Union
level for citizens and environmental non-
governmental organisations who have
specific concerns about the compatibility
with environmental law of administrative
acts with effects on the environment. The
Commission also committed to take action
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concerns about the compatibility with
environmental law of decisions with
effects on the environment. The
Commission also committed to take action
to improve their access to justice before
national courts in all Member States; to this
end, it issued a Communication on
‘Improving access to justice in
environmental matters in the EU and its
Member States’.

Amendment 3

Proposal for a regulation
Recital 3 a (new)

Text proposed by the Commission

PE662.051v02-00
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to improve their access to justice before
national courts in all Member States; to this
end, it issued the communication of 14
October 2020 on improving access to
justice in environmental matters in the EU
and its Member States in which it affirms
that ‘access to justice in environmental
matters, both via the Court of Justice of
the EU (CJEU) and the national courts as
Union courts, is an important support
measure to help deliver the European
Green Deal transition and a way to
strengthen the role which civil society can
play as watchdog in the democratic
space’.

Amendment

(3a) Article 9(4) of the Aarhus
Convention states that court proceedings
under the scope of Article 9(3) of that
Convention should not be prohibitively
expensive. In order to ensure that judicial
proceedings under Article 12 of
Regulation (EC) 1367/2006 are not
prohibitively expensive!® and foreseeable
Jor the applicant, the Union’s institutions
or bodies should make reasonable
reimbursement cost requests when they
are successful in litigation.

1a Communication of the Commission of 4
April 2019 on Environmental
Implementation Review 2019: A Europe
that protects its citizens and enhances
their quality of life and communication of
the Commission of 14 October 2020 on
improving access to justice in
environmental matters in the EU and its
Member States.
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Amendment 4

Proposal for a regulation
Recital 4

Text proposed by the Commission

(4) Taking into account the provisions
of Article 9(3) of the Aarhus Convention,
as well as concerns expressed by the
Aarhus Convention Compliance
Committee’, Union law should be brought
into compliance with the provisions of the
Aarhus Convention on access to justice in
environmental matters in a way that is
compatible with the fundamental principles
of Union law and with its system of
judicial review.

> See findings of the Aarhus Convention
Compliance Committee in case
ACCC/C/2008/32 at
https://www.unece.org/env/pp/compliance/
Compliancecommittee/32TableEC.html.

Amendment 5

Proposal for a regulation
Recital 4 a (new)

Text proposed by the Commission
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Amendment

4) Taking into account the provisions
of Article 9(3) and (4) of the Aarhus
Convention as well as the advice of the
Aarhus Convention Compliance
Committee’, Union law should be brought
into compliance with the provisions of the
Aarhus Convention on access to justice in
environmental matters in a way that is
compatible with the fundamental principles
of Union law, including its treaties, and
with its system of judicial review.
Regulation (EC) No 1367/2006 should be
amended accordingly.

> Advice of the Aarhus Convention
Compliance Committee ACCC/M/2017/3
and ACCC/C/2015/128 available at
https://unece.org/env/pp/cc/accc.m.2017.3
_european-union and
https://unece.org/env/pp/cc/accc.c.2015.12
8 european-union.

Amendment

(4da)  Article 9(3) of the Aarhus
Convention provides that, within the
framework of its national legislation, each
Party is to ensure that members of the
public concerned where they meet the
criteria laid down in its national law, have
access to judicial or other review
procedures to challenge the substantive
and procedural legality of any decision,
act or omission which contravenes
provisions of its national law relating to
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Amendment 6

Proposal for a regulation
Recital 5

Text proposed by the Commission

(5) The limitation of the internal
review provided for in Regulation (EC) No
1367/2006 to administrative acts of
individual scope is the main obstacle for
environmental non-governmental
organisations seeking to have recourse to
internal review under Article 10 of that
Regulation also as regards administrative
acts that have a wider scope. It is therefore
necessary to broaden the scope of the
internal review procedure laid down in that
Regulation to include non-legislative acts
of a general scope.

Amendment 7

Proposal for a regulation
Recital 6

Text proposed by the Commission

(6) The definition of an administrative
act for the purposes of Regulation (EC) No
1367/2006 should include non-legislative
acts. However, a non legislative act might
entail implementing measures at national

PE662.051v02-00
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the environment. The administrative
review procedure under the Aarhus
Regulation complements the overall
Union system of administrative and
Jjudicial review that enables members of
the public to have administrative acts
reviewed via direct judicial challenges at
Union level, namely under Article 263(4)
TFEU, and, in accordance with Article
267 TFEU, via national courts, which
form an integral part of the Union system
under the Treaties.

Amendment

(5) The limitation of the internal
review provided for in Regulation (EC) No
1367/2006 to administrative acts of
individual scope has been the main ground
for non-admissibility for environmental
non-governmental organisations seeking to
have recourse to internal review under
Article 10 of that Regulation also as
regards administrative acts that have a
wider scope. It is therefore appropriate to
broaden the scope of the internal review
procedure laid down in that Regulation to
include non-legislative acts of a general
scope.

Amendment

(6) The definition of an administrative
act for the purposes of Regulation (EC) No
1367/2006 should include non-legislative
acts. However, a non legislative act might
entail implementing measures at national

RR\1230759EN.docx



level against which environmental non-
governmental organisations can obtain
judicial protection, including before the
Court of Justice of the European Union
(CJEU) through a procedure for
preliminary ruling under Article 267
TFEU. Therefore, it is appropriate to
exclude from the scope of the internal
review those provisions of such non-
legislative acts for which Union law
requires implementing measures at
national level.

Amendment 8

Proposal for a regulation
Recital 7

Text proposed by the Commission

(7) In the interest of legal certainty, in
order for any provisions to be excluded
from the notion of administrative act,
Union law must explicitly require the
adoption of implementing acts for those
provisions.

Amendment 9

Proposal for a regulation
Recital 9

Text proposed by the Commission

9) The scope of Regulation (EC) No
1367/2006 covers acts adopted under
environmental law. By contrast, Article
9(3) of the Aarhus Convention covers
challenges to acts that ‘contravene’ law
relating to the environment. Thus, it is
necessary to clarify that internal review
should be carried out in order to verify
whether an administrative act contravenes
environmental law.

RR\1230759EN.docx

9/41

level against which judicial protection can
be obtained, including before the Court of
Justice of the European Union (CJEU)
through a procedure for preliminary ruling
under Article 267 TFEU.

Amendment
deleted
Amendment
9) The scope of Regulation (EC) No

1367/2006 covers acts adopted under
environmental law. Article 9(3) of the
Aarhus Convention covers challenges to
acts or omissions that ‘contravene’ law
relating to the environment. Thus, it is
necessary to clarity, in line with the case
law of the CJEU, that internal review
should be carried out in order to verify
whether an administrative act contravenes
environmental law within the meaning of
point (f) of Article 2(1).
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Amendment 10

Proposal for a regulation
Recital 10

Text proposed by the Commission

(10)  When assessing whether an
administrative act contains provisions
which may, because of their effects,
contravene environmental law, it is
necessary to consider whether such
provisions may have an adverse effect on
the attainment of the objectives of Union
policy on the environment set out in Article
191 TFEU. As a result, the internal review
mechanism should also cover acts that
have been adopted in the implementation
of policies other than Union policy on the
environment.

Amendment 11

Proposal for a regulation
Recital 10 a (new)

Text proposed by the Commission

PE662.051v02-00
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Amendment

(10)  When assessing whether an
administrative act contains provisions
which may contravene law relating to the
environment within the meaning of point
() of Article 2(1), it is necessary to
consider in accordance with the case law
of the CJEU whether such provisions may
have an adverse effect on the attainment of
the objectives of Union policy on the
environment set out in Article 191 TFEU.
Where this is the case, the internal review
mechanism should also cover acts that
have been adopted in the implementation
of policies other than Union policy on the
environment.

Amendment

(10a) In view of the first paragraph of
Article 263 TFEU, as interpreted by the
CJEU', an act is to be considered to have
external effects, and thus capable of being
subject to a request for review, if it is
intended to produce legal effects vis-a-vis
third parties. Administrative acts, such as
appointments or preparatory acts, that do
not produce legal effects vis-a-vis third
parties and cannot be considered to have
external effects, in line with the case law
of the CJEU, should, therefore, not
constitute administrative acts Regulation
(EC) No 1367/2006.
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Amendment 12

Proposal for a regulation
Recital 10 b (new)

Text proposed by the Commission

RR\1230759EN.docx
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1a Judgment of the Court of Justice of 3
October 2013, Inuit Tapiriit Kanatami
and Others v Parliament and Council, C-
583/11 P, ECLI:EU:C:2013:625,
paragraph 56.

Amendment

(10b) In order to ensure legal
consistency, an act is considered to have
legal effects, and thus capable of being
subject to a request for review, in
accordance with the first paragraph of
Article 263 TFEU, as interpreted by the
CJEU'“, Considering an act to have legal
effects implies that an act can be subject
to a request for review, regardless of its
Jorm, as its nature is considered with
regard to its effects, objective and
content'®,

1a Judgement of the Court of Justice of 29
January 2021, ClientEarth v EIB, T-9/19,
ECLI:EU:T:2021:42, paragraphs 149 and
153. See also judgment in Case C-583/11
P, paragraph 56.

b The judgments of the Court of Justice
of 10 December 1957, Usines a tubes de la
Sarre v High Authority, 1/57 and 14/57,
ECLI:EU:C:1957:13, p. 114; of 31 March
1971, Commission v Council, 22/70,
ECLI:EU:C:1971:32, paragraph 42; of 16
June 1993, France v Commission, C-
325/91, ECLI:EU:C:1993:245, paragraph
9; of 20 March 1997, France v
Commission, C-57/95,
ECLI:EU:C:1997:164, paragraph 22; and
of 13 October 2011, Deutsche Post and
Germany v Commission, C-463/10 P and
C-475/10 P, ECLI:EU:C:2011:656,
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Amendment 13

Proposal for a regulation
Recital 10 ¢ (new)

Text proposed by the Commission

Amendment 14

Proposal for a regulation
Recital 10 d (new)

Text proposed by the Commission

PE662.051v02-00

paragraph 36.

Amendment

(10c) Any procedural deadlines for
administrative and/or judicial control
should apply only once the content of the
administrative act relating to a major
public interest protected by environmental
law and that is the subject subsequently of
a challenge is actually known by the
persons having an interest, especially in
cases in which the individual
administrative act concerned is obsolete.
This is necessary in order to avoid
practices that could go against Article 9 of
the Aarhus Convention and the case law
of the CJEU, in particular the judgment
of the Court of 12 November 2019 in Case
C-261/18, Commission v. Ireland’.

1a Judgment of the Court of Justice of 12
November 2019, C-261/18, Commission v.
Ireland, ECLI:EU:C:2019:955.

Amendment

(10d) Early and effective means of
public participation in the creation and
adoption of Union legislative and non-
legislative acts are important in order to
be able to address concerns at an early
stage and to assess whether there is a
need for a further proposal to improve
public participation horizontally.
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Amendment 15

Proposal for a regulation
Recital 11 a (new)

Text proposed by the Commission

Amendment 16

Proposal for a regulation
Recital 12

Text proposed by the Commission

(12)  According to the case law of the
CJEUS, environmental non-governmental
organisations requesting an internal review
of an administrative act are required to put
forward facts or legal arguments of
sufficient substance to give rise to serious
doubts when stating the grounds for their
request of review.

¢ Judgment of the Court of Justice of 12
September 2019 in Case C-82/17 P,
TestBioTech v Commission,
ECLI:EU:C:2019:719, at para 69.

Amendment 17

Proposal for a regulation
Recital 12 a (new)

Text proposed by the Commission

RR\1230759EN.docx

Amendment

(11a) Given the key role of
environmental non-governmental
organisations in raising awareness and
taking legal action, the Union's
institutions or bodies should ensure that
there is adequate access to information,
participation and justice.

Amendment

(12)  According to the case law of the
CJEUS, a party requesting an internal
review of an administrative act is required
to put forward facts or legal arguments of
sufficient substance to give rise to serious
doubts when stating the grounds for their
request of review. That requirement
should also apply under Regulation (EC)
No 1367/2006.

¢ Judgment of the Court of Justice of 12
September 2019, TestBioTech v
Commission,C-82/17 P,
ECLI:EU:C:2019:719, paragraph 69, and
judgment in Case T-9/19.

Amendment

(12a) During the consideration of a

PE662.051v02-00
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request for internal review, other parties
directly affected by the request in
question, such as companies or public
authorities, should be able to submit
comments to the Union institution or body
concerned within the deadlines set out in
Regulation (EC) No 1367/2006.

Amendment 18

Proposal for a regulation
Recital 12 b (new)

Text proposed by the Commission Amendment

(12b) According to the case law of the
CJEU'“, if a state aid measure under
Article 107 TFEU entails a violation of
Union law on the environment, that state
aid measure cannot be declared
compatible with the internal market. The
Commission should establish clear
guidelines to facilitate the assessment of
the compatibility of state aid with relevant
provisions of Union law, including Union
law relating to the environment.

1a Judgment of the Court of Justice of 22
September 2020, Austria v Commission,
C-594/18 P, ECLI:EU:C:2020:742.

Amendment 19

Proposal for a regulation
Recital 12 ¢ (new)

Text proposed by the Commission Amendment

(12¢) Regulation (EC) No 1367/2006
lays down the common provisions, scope
and definitions on access to information,
public participation in decision-making
and access to justice in environmental
matters at Union level. This is appropriate
and contributes to providing legal
certainty and increasing the transparency

PE662.051v02-00 14/41 RR\1230759EN.docx



Amendment 20

Proposal for a regulation
Recital 12 d (new)

Text proposed by the Commission

Amendment 21

Proposal for a regulation
Recital 13 a (new)

Text proposed by the Commission

RR\1230759EN.docx 15/41

of the implementation measures taken
pursuant to the obligations arising under
the Aarhus Convention.

Amendment

(12d) The scope of review proceedings
under Regulation (EC) No 1367/2006
should cover both the substantive and
procedural legality of the act challenged.
In line with the case law of the CJEU,
proceedings under Article 263(4) TFEU
and Article 12 of Regulation (EC) No
1367/2006 cannot be founded on grounds
or on evidence not appearing in the
request for review, since otherwise the
purpose for the requirement, in Article
10(1) of Regulation (EC) No 1367/2006,
relating to the statement of grounds of
review for such a request, would be made
redundant and the object of the procedure
initiated by the request would be altered’.

1a Judgment in Case C-82/17 P,
paragraph 39.

Amendment

(13a) Acts adopted by public authorities
of the Member States, including national
implementing measures adopted at
Member State level required by a non-
legislative act under Union law, do not
Jall within the scope of Regulation (EC)
No 1367/2006, in line with the Treaties
and the principle of the autonomy of the
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Amendment 22

Proposal for a regulation
Recital 14

Text proposed by the Commission

(14)  This Regulation respects the
fundamental rights and observes the
principles recognised by the Charter of
Fundamental Rights of the European Union
(the Charter), in particular the right to good
administration (Article 41) and the right to
an effective remedy and to a fair trial
(Article 47). This Regulation contributes to
the effectiveness of the Union system of
administrative and judicial review, and as a
result, strengthens the application of
Articles 41 and 47 of the Charter and
thereby contributes to the rule of law,
enshrined in Article 2 of the Treaty on
European Union (TEU).

Amendment 23

Proposal for a regulation

Article 1 — paragraph 1 — point 1
Regulation 1367/2006/EC

Article 2 — paragraph 1 — point g

Text proposed by the Commission

(2) ‘administrative act’ means any non-
legislative act adopted by a Union
institution or body, which has legally
binding and external effects and contains
provisions that may, because of their
effects, contravene environmental law
within the meaning of point (f) of Article
2(1), excepting those provisions of this act
for which Union law explicitly requires
implementing measures at Union or

PE662.051v02-00

national courts;

Amendment

(14)  This Regulation respects the
fundamental rights and observes the
principles recognised by the Charter of
Fundamental Rights of the European Union
(the Charter), in particular the principle of
environmental protection (Article 37), the
right to good administration (Article 41)
and the right to an effective remedy and to
a fair trial (Article 47). This Regulation
contributes to the effectiveness of the
Union system of administrative and
judicial review in environmental matters,
and as a result, strengthens the application
of Articles 37, 41 and 47 of the Charter and
thereby contributes to the rule of law,
enshrined in Article 2 of the Treaty on

European Union (TEU).
Amendment
(2) ‘administrative act’ means any non-

legislative act adopted by a Union
institution or body, which has legal and
external effects and contains provisions
that may contravene environmental law
within the meaning of point (f) of Article
2(1); administrative acts shall not include
acts adopted by public authorities of
Member States;

RR\1230759EN.docx



national level;

Amendment 24

Proposal for a regulation

Article 1 — paragraph 1 — point 1 a (new)
Regulation (EC) No 1367/2006

Article 2 — paragraph 2

Present text

2. Administrative acts and
administrative omissions shall not include
measures taken or omissions by a
Community institution or body in its
capacity as an administrative review body,
such as under:

(a) Articles 81, 82, 86 and 87 of the
Treaty (competition rules);

(b) Articles 226 and 228 of the Treaty
(infringement proceedings);

() Article 195 of the Treaty
(Ombudsman proceedings);

(d) Article 280 of the Treaty (OLAF
proceedings).

RR\1230759EN.docx
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Amendment

la.  Article 2, paragraph 2, is amended
as follows:

2. Administrative acts and
administrative omissions shall not include
measures taken or omissions by a
Community institution or body in its
capacity as an administrative review body
under:

(a) Articles 81 and 82 of the Treaty
[Articles 101 and 102 TFEU] (including
merger rules);

(b) Articles 226 and 228 of the Treaty
[Articles 258 and 260 TFEU]
(infringement proceedings);

(c) Article 195 of the Treaty [Article
228 TFEU] (Ombudsman proceedings);

(d) Article 280 of the Treaty [Article
325 TFEU] (OLAF proceedings).

(da) Articles 86 and 87 [Articles 106
and 107 TFEU] (competition rules) until
... [18 months after the adoption of this
Regulation].

(db)  No later than ... [18 months after
the date of adoption of this Regulation],
the Commission shall adopt guidelines to
facilitate the assessment of the
compatibility of state aid with relevant
provisions of Union law relating to the
environment, including on the
information to be submitted by Member
States when they notify the Commission
of state aid.’
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Amendment 25

Proposal for a regulation

Article 1 — paragraph 1 — point 1 b (new)
Regulation (EC) No 1367/2006

Article 4 — paragraph 2

Present text

2. The environmental information to
be made available and disseminated shall
be updated as appropriate. In addition to
the documents listed in Article 12(2) and
(3) and in Article 13(1) and (2) of
Regulation (EC) No 1049/2001, the
databases or registers shall include the
following:

(a) texts of international treaties,
conventions or agreements, and of
Community legislation on the environment
or relating to it, and of policies, plans and
programmes relating to the environment;

(b) progress reports on the
implementation of the items referred to
under (a) where prepared or held in
electronic form by Community institutions
or bodies;

(©) steps taken in proceedings for
infringements of Community law from the
stage of the reasoned opinion pursuant to
Article 226(1) of the Treaty;

(d) reports on the state of the
environment as referred to in paragraph 4;

(e) data or summaries of data derived
from the monitoring of activities affecting,
or likely to affect, the environment;

®

authorisations with a significant

PE662.051v02-00

18/41

Amendment

1b. In Article 4, paragraph 2 is
replaced by the following:

2. The environmental information to
be made available and disseminated shall
be updated as appropriate. In addition to
the documents listed in Article 12(2) and
(3) and in Article 13(1) and (2) of
Regulation (EC) No 1049/2001, the
following shall be included in the
databases or registers as soon as they are
consolidated:

(a) texts of international treaties,
conventions or agreements, and of Union
legislation on the environment or relating
to it, and of policies, plans and
programmes relating to the environment;

(aa) the positions of Member States as
expressed in decision-making procedures
leading to the adoption of Union
legislation or administrative acts on or
relating to the environment;

(b) progress reports on the
implementation of the items referred to
under (a) where prepared or held in
electronic form by Union institutions or
bodies;

(c) steps taken in proceedings for
infringements of Community law from the
stage of the reasoned opinion pursuant to
Article 258(1) of the Treaty;

(d) reports on the state of the
environment as referred to in paragraph 4;

(e) data or summaries of data derived
from the monitoring of activities affecting,
or likely to affect, the environment;

&)

authorisations with a significant

RR\1230759EN.docx



impact on the environment, and
environmental agreements, or a reference
to the place where such information can be
requested or accessed,

(2) environmental impact studies and
risk assessments concerning environmental
elements, or a reference to the place where
such information can be requested or
accessed.’

Amendment 26

Proposal for a regulation

Article 1 — paragraph 1 — point 2 — point a
Regulation 1367/2006/EC

Article 10 — paragraph 1 — subparagraph 1

Text proposed by the Commission

Any non-governmental organisation which
meets the criteria set out in Article 11 is
entitled to make a request for internal
review to the Union institution or body that
has adopted an administrative act or, in
case of an alleged administrative omission,
should have adopted such an act, on the
grounds that such an act or omission
contravenes environmental law.

Amendment 27

Proposal for a regulation

Article 1 — paragraph 1 — point 2 — point a
Regulation 1367/2006/EC

Article 10 — paragraph 1 — subparagraph 2

Text proposed by the Commission

Where an administrative act is an
implementing measure at Union level
required by another non-legislative act, the
non-governmental organisation may also
request the review of the provision of the
non-legislative act for which that
implementing measure is required when
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impact on the environment, and
environmental agreements, or a reference
to the place where such information can be
requested or accessed;

(2) environmental impact studies and
risk assessments concerning environmental
elements, or a reference to the place where
such information can be requested or
accessed.’

Amendment

Any non-governmental organisation or
members of the public that meet the
criteria set out in Article 11 are entitled to
make a request for internal review to the
Union institution or body that has adopted
an administrative act or, in case of an
alleged administrative omission, should
have adopted such an act, on the grounds
that such an act or omission contravenes
environmental law.

Amendment

Where an administrative act is an
implementing measure at Union level
required by another non-legislative act, the
non-governmental organisation or
members of the public that meet the
criteria set out in Article 11 may also
request the review of the provision of the
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requesting the review of that implementing
measure.

Amendment 28

Proposal for a regulation

Article 1 — paragraph 1 — point 2 — point a
Regulation/1367/2006/EC

Article 10 — paragraph 2

Text proposed by the Commission

2. The Union institution or body
referred to in paragraph 1 shall consider
any such request, unless it is clearly
unsubstantiated. The Union institution or
body shall state its reasons in a written
reply as soon as possible, but no later than
16 weeks after receipt of the request.

Amendment 29

Proposal for a regulation

Article 1 — paragraph 1 — point 2 a (new)
Regulation/1367/2006/EC

Article 11 — paragraph 1 a (new)

Text proposed by the Commission

PE662.051v02-00
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non-legislative act for which that
implementing measure is required when
requesting the review of that implementing
measure.

Amendment

2. The Union institution or body
referred to in paragraph 1 shall consider
any such request, unless it is clearly
unsubstantiated. In the event that a Union
institution or body receives multiple
requests for review of the same act or
omission citing the same grounds, the
institution or body may decide to combine
the requests and treat them as one. In
such a case, the Union institution or body
shall as soon as possible notify that
decision to all those who have made a
request for internal review of that same
act or omission. Within four weeks of
submission of such a request, third parties
directly affected by the request may
submit comments to that Union institution
or body. The Union institution or body
shall state its reasons in a written reply as
soon as possible, but no later than 16
weeks after receipt of the request.

Amendment

2a. In Article 11 the following
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Amendment 30

Proposal for a regulation

Article 1 — paragraph 1 — point 2 b (new)
Regulation/1367/2006/EC

Article 11 — paragraph 2

Present text

2. The Commission shall adopt the
provisions which are necessary to ensure
transparent and consistent application of
the criteria mentioned in paragraph 1.

RR\1230759EN.docx

paragraph is inserted:

'la. A request for internal review in
accordance with Article 10 may also be
made by members of the public
demonstrating sufficient interest or
impairment of a right subject to
paragraph 2 below.’

Amendment

2b. Article 11, paragraph 2 is replaced
by the following

2. The Commission shall adopt the
provisions which are necessary to ensure
transparent and consistent application of
the criteria mentioned in paragraphs 1 and
1a. No later than ... [18 months following
the adoption of this Regulation], the
Commission shall adopt a delegated act in
accordance with Article 12a specifying the
criteria that members of the public, as
referred to in paragraph la of this Article,
need to fulfil. The Commission shall
review the application of those criteria at
least every three years, and, where
appropriate, amend the delegated act, to
guarantee the effective exercise of the
right conferred on members of the public
referred to in paragraph la.

The criteria established by the delegated
act adopted pursuant to this paragraph
shall:

(a) ensure that there is effective access
to justice in line with the overall objectives
of the Aarhus Convention;

(b) require a request to be made by
members of the public from different
Member States when it concerns a Union
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Amendment 31
Proposal for a regulation
Article 1 — paragraph 1 — point 2 ¢ (new)

Regulation (EC) No 1367/2006/EC
Article 11 a (new)

Text proposed by the Commission

Amendment 32

Proposal for a regulation

Article 1 — paragraph 1 — point 2 d (new)
Regulation (EC) No 1367/2006

Article 12 — paragraph 1

Present text

PE662.051v02-00

act or omission affecting the public in
more than one Member State;

(c) be such as to avoid actio popularis
, including by ensuring that when
demonstrating sufficient interest or
impairment of a right, members of the
public are required to prove that they are
directly affected in comparison to the
public at large;

(d) minimise the administrative
burden on Union institutions and bodies.

Amendment

2c. The following article is added:
‘Article 11a

Public register of requests for internal
review

Union institutions and bodies shall
establish, by 31 December 2021 at the
latest, a register of all requests that meet
the eligibility requirements set out in
Article 11 as well as of the applicants that
meet those requirements and submitted
the requests. That register shall be
regularly updated.’

Amendment

2d.  Article 12, paragraph 1 is
amended as follows:
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1. The non-governmental organisation
which made the request for internal review
pursuant to Article 10 may institute
proceedings before the Court of Justice in
accordance with the relevant provisions of
the Treaty.

Amendment 33

Proposal for a regulation

Article 1 — paragraph 1 — point 2 e (new)
Regulation (EC) No 1367/2006

Article 12 — paragraph 2

Present text

2. Where the Community institution
or body fails to act in accordance with
Article 10(2) or (3) the non-governmental
organisation may institute proceedings
before the Court of Justice in accordance
with the relevant provisions of the Treaty.

Amendment 34

Proposal for a regulation

Article 1 — paragraph 1 — point 2 f (new)
Regulation (EC) No 1367/2006

Article 12 — paragraph 2 a (new)

Text proposed by the Commission

RR\1230759EN.docx

‘1. Where the non-governmental
organisation or members of the public
which made the request for internal review
pursuant to Article 10 consider that a
decision by the Union institution or body
in response to that request is insufficient
to ensure compliance with environmental
law, they may institute proceedings before
the Court of Justice in accordance with
Article 263 of the Treaty, to review the
substantive and procedural legality of that
decision.’

Amendment

2e. Article 12, paragraph 2 is
amended as follows:

2. Where the Union institution or
body fails to act in accordance with Article
10(2) or (3) the non-governmental
organisation or members of the public
which made the request for internal
review pursuant to Article 10 may institute
proceedings before the Court of Justice in
accordance with the relevant provisions of
the Treaty.’

Amendment

2f. The following paragraph is
inserted:
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Amendment 35
Proposal for a regulation
Article 1 — paragraph 1 — point 2 g (new)

Regulation (EC) No 1367/2006
Article 12 a (new)

Text proposed by the Commission
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‘2a.  Without prejudice to the Court’s
prerogative to apportion costs, it shall be
ensured that court proceedings initiated
under this Article are not prohibitively
expensive. Union institutions and bodies
referred to in Article 10(1) shall only
make reasonable cost reimbursement
requests.’

Amendment
2g. The following Article is inserted:
‘Article 12a
Exercise of the delegation
L The power to adopt delegated acts

referred to in Article 11(2) is conferred on
the Commission subject to the conditions
laid down in this Article.

2. The power to adopt delegated acts
referred to in Article 11(2) shall be
conferred on the Commission for an
indeterminate period of time from ...
[date of entry into force of this
Regulation].

3. The delegation of power referred
to in Article 11(2) may be revoked at any
time by the European Parliament or by
the Council. A decision to revoke shall put
an end to the delegation of the power
specified in that decision. It shall take
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effect the day following the publication of
the decision in the Official Journal of the
European Union or at a later date
specified therein. It shall not affect the
validity of any delegated acts already in
force.

4. Before adopting a delegated act,
the Commission shall consult experts
designated by each Member State and the
public in accordance with the principles
laid down in the Interinstitutional
Agreement of 13 April 2016 on Better
Law-Making.

5. As soon as it adopts a delegated
act, the Commission shall notify it
simultaneously to the European
Parliament and to the Council.

6. A delegated act adopted pursuant
to Article 11(2) shall enter into force only
if no objection has been expressed either
by the European Parliament or the
Council within a period of two months of
notification of that act to the European
Parliament and to the Council or if,
before the expiry of that period, the
European Parliament and the Council
have both informed the Commission that
they will not object. That period shall be
extended by two months at the initiative of
the European Parliament or of the
Council.
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EXPLANATORY STATEMENT

Revision of the Aarhus Regulation
I.  Introduction

The Union as well as the 27 Member States are Parties to the 1998 Aarhus Convention on
access to information, public participation in decision-making and access to justice in
environmental matters. Regulation (EC) No 1367/2006 (Aarhus Regulation) transposes the
Convention into Union law.

The Aarhus Regulation has made an important contribution to providing access to justice in
environmental matters. Nevertheless, the Aarhus Convention Compliance Committee
(ACCC) expressed concerns that the European Union may not fully comply with all
requirements of the Convention. In view of these concerns, the Union declared at the last
Meeting of the Parties of the Aarhus Convention its intention to “continue to explore ways
and means to comply with the Aarhus Convention in a way that is compatible with the
fundamental principles of the Union legal order and with its system of judicial review, taking
into account concerns expressed within the Convention.” (Budva Declaration) and Council
and Parliament requested the Commission to submit a proposal for amending the Aarhus
Regulation. The present proposal by the European Commission for a revision of the Aarhus
Regulation aims to improve the implementation of the Aarhus Convention.

II. Recommendations of the Rapporteur

The Rapporteur believes that it is important to ensure the Union’s compliance with its
international obligations while fully respecting the Union Treaties, the division of
competences and the overall Union system for review set out therein, and guaranteeing legal
certainty for all actors involved, including third parties such as companies and public
authorities.

Finally, the Rapporteur would like to remind Parliament of the ambitious timeframe to
conclude the revision of the Regulation and recall that only the decision of the Meeting of the
Parties, to be held in October 2021 to discuss the findings, will be final.

a. Ensuring compliance with international obligations
1. Administrative acts of a general scope

The ACCC has reviewed the Union’s compliance with the Convention and published its
findings on 17 March 2017. It is the view of the ACCC that potential applicants should be
granted the possibility to request an internal review not just for administrative acts of
individual scope, but also for acts of general application.

The Rapporteur acknowledges this proposal as the crucial element to ensure the Union’s
compliance with its international obligations. Given that decisions on environmental matters
aim to protect public interest and are typically of general scope, the Rapporteur would like to
underline that this revision of the Regulation will ensure a very significant extension of the
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access to justice for non-governmental organisations. This is confirmed by an analysis of the
existing requests for internal review, where 25 of the 43 requests submitted to the
Commission were considered inadmissible for not complying with the requirement of
individual scope.

2. Non-prohibitive costs

As identified in the communication accompanying the revision proposal, effective legal
standing requires a removal of barriers on the ground, in particular by guaranteeing non-
prohibitive costs throughout the system, including at the level of the national legal systems
because the administrative review procedure provided by the Aarhus Regulation is but one
part of the overall Union’s system of administrative and judicial review.

b. Ensuring legal certainty
1. Clarifying the relation to “environmental law”

The ACCC has recommended that the Aarhus Regulation should be amended to include the
possibility of challenging any administrative act “relating” to the environment rather than only
acts that “fall under” environmental law.

The Rapporteur acknowledges first and foremost the need to clarify the concept of
‘environmental law’ under which requests for review can be submitted. The Rapporteur finds
that, in line with the case law of the Court of Justice, the review procedure should focus
precisely on those aspects of acts directly aimed to produce significant impacts on achieving
the objectives of European environmental policy.

2. Clarifying the meaning of “legally binding effects”

The ACCC has expressed the opinion that it “is not convinced that generally excluding all
acts that do not have legally binding and external effects is compatible with [the Aarhus
Convention]”. Here, the Rapporteur believes it is necessary to provide clarification.

In order to ensure legal certainty about those administrative acts which may be subject to a
request for review, the Rapporteur also considers it important to state that acts may have
“legally binding effects” regardless of the form of the act (e.g. some guidelines, adopted in the
form of a communication, may be considered legally binding considering their effects,
objective and content).

3. Third parties and the right to be heard
Finally, legal certainty also requires that any third parties affected by a request for review,
such as the companies or public authorities who are the subject of such an act, are heard
during the procedure and are able to defend their interests, in order to ensure a level playing
field and fairness of treatment.

c¢. Ensuring adherence to the Treaties

1. Review possibilities for members of the public other than NGOs
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The ACCC has recommended that the Aarhus Regulation should enable members of the
public other than NGOs to request an internal review.

The Rapporteur is, however, convinced that expanding the range of potential applicants is
neither necessary in order to ensure the Union’s compliance with the Aarhus Convention, nor
would doing so lead to a more certain and efficient administrative review.

The Aarhus Convention provides a framework for access to justice but leaves some aspects of
its implementation to the Parties to decide upon individually. The Aarhus Convention does, in
a number of its provisions, indicate that not all members of the public must have access to the
review procedure under its framework. Significantly, in Article 9, the Aarhus Convention
makes reference to limiting the range of potential applicants to those that have “a sufficient
interest” and remarks that “the public concerned” shall be given wide access to justice. To
argue that the Aarhus Convention obliges its parties to grant every member of the public
unconditional access to the review procedure means to attribute a meaning to the Convention
that was not intended by its drafters.

In addition, expanding the range of potential applicants to individuals is not necessary in
order to ensure an effective access to the administrative review procedure. Individuals have
the possibility to request a review of acts and omissions of EU institutions and bodies through
the national courts and the preliminary reference procedure under Article 267 of the TFEU,
and directly under Article 263 (4) TFEU to bring an action for annulment which allows
natural or legal persons to institute proceedings directly before the CJEU. The Aarhus
Regulation supplements the overall framework that already provides substantial judicial
review possibilities to individuals via national courts and the CJEU.

At the same time, the General Court as the top-level court should not be overburdened by
having to assess a disproportionate number of challenges to one and the same administrative
act that would be generated by allowing individuals to submit requests for review. This would
not add any value while constituting an inefficient and cost-intensive use of the resources of
the General Court.

2. State aid decisions and national implementing acts

While this has not been part of its 2017 findings, the ACCC has, in its draft advice dating
from January 2021, expressed the position that, by failing to provide for a possibility to
review decisions on state aid measures taken by Commission, the Union is in violation of the
Aarhus Convention.

In this context, the Rapporteur wishes to stress that compliance with the Convention must not
come at the expense of the fundamental principles of the Union legal order and its system of
judicial review. As the CJEU also recalled, judicial and administrative procedures concerning
access to justice in environmental law fall primarily within the scope of Member State law
(Council and Commission v Vereniging Milieudefensie aos). Therefore, measures at national
level, including national state aid decisions and national implementing acts resulting from
Union acts, are challengeable via the national legal system in the Member States, who are
themselves also signatories to the Aarhus Convention. Any extension to the Union level
would represent an intrusion by the Union into the domains of the other institutions and
would upset the inter-institutional balance. For any measures at national level, the overall
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Union framework of administrative and judicial redress is balanced and fit for this purpose.
II1.Conclusion

This report aims to ensure the Union’s clear compliance with its international obligations
under the Aarhus Convention. While the ACCC has provided useful guidance in the revision
process, it is important to amend the Aarhus Regulation in line with the Treaties and taking
into consideration the Union’s supranational character as well as its existing body of rules and
legal remedies. This report duly takes into account present concerns with regard to the
Union’s compliance with the Aarhus Convention and aims to secure a united position on
behalf of the Union institutions. It is the objective of this report to ensure that a formal
examination of the Aarhus Regulation by the meeting of the parties in October 2021 will not
hold the Union in violation of its obligations under international law.
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23.3.2021

OPINION OF THE COMMITTEE ON LEGAL AFFAIRS

for the Committee on the Environment, Public Health and Food Safety

on the proposal for a regulation of the European Parliament and of the Council on amending
Regulation (EC) No 1367/2006 of the European Parliament and of the Council of 6
September 2006 on the application of the provisions of the Aarhus Convention on Access to
Information, Public Participation in Decision-making and Access to Justice in Environmental
Matters to Community institutions and bodies

(COM(2020)0642 — C9-0321/2020 — 2020/0289(COD))

Rapporteur for opinion: Jifi Pospisil

SHORT JUSTIFICATION

The proposal for a regulation of the European Parliament and of the Council amending
Regulation (EC) No 1367/2006 of the European Parliament and of the Council of 6
September 2006 on the application of the provisions of the Aarhus Convention on Access to
Information, Public Participation in Decision-making and Access to Justice in Environmental
Matters to Community institutions and bodies, which is supported by a Report! and an
accompanying study?, seeks revise the administrative review mechanism created in 2006 with
regard to administrative acts and omissions of EU institutions and bodies. The comprehensive
study and the Commission Report analysing the functioning of the provisions on access to
justice in environmental matters at the EU level provide a strong factual evidence-base for the
present initiative. Although the proposed changes are rather extensive, the Commission
deemed an impact assessment unnecessary. That is especially vexing as one of the main aims
are to change the references to environmental law so that any administrative act that
contravenes EU environmental law may be subject to review, irrespective of its policy
objectives which will have a considerable impact on the administration; and furthermore
vexing as one other main aim is to extend the time frames for requests and replies of the
administrative review process which will delay procedure enormously and will have negative
effects on communal and private procedure and raise costs. Thus, without such an Impact
assessment, the balance of the interests and the consequences are rather unclear.

The rapporteur recognizes that across Europe, environmental non-governmental organisations
(NGOs) play an important role for the environment. This implies that, under clear and certain
conditions, they should have the right to seek the review of decisions taken by public

1 Commission Staff Working Document, Report on European Union implementation of the Aarhus
Convention in the area of access to justice in environmental matters, SWD (2019)378 final.

2 Study on EU implementation of the Aarhus Convention in the area of access to justice in environmental
matters, Final report, September 2019, 07.0203/2018/786407/SER/ENV_.E. 4.

PE662.051v02-00 30/41 RR\1230759EN.docx



authorities on the grounds that these contravene environmental laws.

The EU adopted the Regulation in order to contribute to the implementation of the obligations
arising from the Convention. The EU formally became a Party to the Convention in 20053,
Article 9(3) of the Convention states that each Party to the Convention must ensure that
'where they meet the criteria, if any, laid down in its national law, members of the public have
access to administrative or judicial procedures to challenge acts and omissions by private
persons and public authorities which contravene provisions of its national law relating to the
environment.'

Your rapporteur generally supports the proposal of the Commission, albeit with a number of
amendments aiming at adapting the definition of (administrative) act to the one set in Article
263 of the TEU as the rapporteur agrees with the will of the Commission to extend the
possibility to seek administrative review not only for acts having an individual scope but also
for acts of general scope. Indeed, when it comes to the protection of the environment, the
public interest is concerned and not individual interests. Moreover, the rapporteur agrees with
the argumentation of the Commission according to which the effects of an administrative act
contravening environmental law and not the policy objectives of EU environmental law
should be taken into account for the purpose of seeking administrative review.

Furthermore, the rapporteur proposes to talk about administrative acts which are “intended to
produce legally binding and external effects” since not only the acts which are by nature legally
binding and having external effects but also the acts for which the author had the intention to
make them producing such effects should be able to be reviewed.

When it comes to the time limits the Commission proposed, the rapporteur proposes to
slightly shorten them in order to prevent making administrative proceedings too lengthy and
burdensome. A too long time-limit for the purpose of seeking administrative review could
represent a burden for the institution. Conversely, a shorter time-limit for the introduction of
requests for administrative review can prevent a flood of administrative and opportunist
requests. The difference of time-limit between the administrative acts and the omission to
adopt such acts is related to the nature of the omission itself. At the same time, a shorter time
limit for the institutions to answer a request ensure a faster and more effective protection of
the citizens but also limits the procedure time which is important for the executors of the
projects in question. There is a strong need to reduce the period of legal uncertainty for the
public concerned. It also takes into account the fact that if an administrative act is likely to
have a negative impact on environment, the damage can be irreversible, which justifies the
need to act promptly. A short time-limit also constitutes an incentive for the institution to
react rapidly and enables to ensure the respect of the good administration principle. Finally,
since administrative review’s procedures can be seen as simpler than judicial procedures (e.g.
no need to have legal advice) there is no need to extend the time-limit too much, if at all.

AMENDMENTS

The Committee on Legal Affairs calls on the Committee on the Environment, Public Health

3 2005/370/EC: Council Decision of 17 February 2005 on the conclusion, on behalf of the European
Community, of the Convention on access to information, public participation in decision-making and
access to justice in environmental matters, OJ L 124, 17.5.2005, p. 1-3.
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and Food Safety, as the committee responsible, to take into account the following

amendments:

Amendment 1

Proposal for a regulation
Recital 4 a (new)

Text proposed by the Commission

Amendment 2

Proposal for a regulation
Recital 5

Text proposed by the Commission

(5) The limitation of the internal
review provided for in Regulation (EC) No
1367/2006 to administrative acts of
individual scope is the main obstacle for
environmental non-governmental
organisations seeking to have recourse to
internal review under Article 10 of that
Regulation also as regards administrative
acts that have a wider scope. It is therefore
necessary to broaden the scope of the
internal review procedure laid down in that
Regulation to include non-legislative acts
of a general scope.

PE662.051v02-00

Amendment

(4a) Article 9(3) and (4) of the Aarhus
Convention provides for access to
administrative or judicial procedures for
members of the public, where they meet
the criteria, if any, laid down in national
or Union law, to challenge acts or
omissions which contravene provisions of
national or Union law relating to the
environment. Providing access to
administrative and judicial procedures is
necessary for the Union to be able to
comply with the requirements of those
provisions.

Amendment

(%) The limitation of the internal
review provided for in Regulation (EC) No
1367/2006 to administrative acts of
individual scope is an obstacle for
environmental non-governmental
organisations seeking to have justified
recourse to internal review under Article
10 of that Regulation also as regards
administrative acts that have a wider scope.
It is therefore appropriate to broaden the
scope of the internal review procedure laid
down in that Regulation to include non-
legislative acts of a general scope that
contravene law relating to the
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Amendment 3

Proposal for a regulation
Recital 11 a (new)

Text proposed by the Commission

Amendment 4

Proposal for a regulation
Recital 12

Text proposed by the Commission

(12)  According to the case law of the
CJEU®, environmental non-governmental
organisations requesting an internal review
of an administrative act are required to put
forward facts or legal arguments of
sufficient substance to give rise to serious
doubts when stating the grounds for their
request of review.

¢ Judgment of the Court of Justice of 12
September 2019 in Case C-82/17 P,
TestBioTech v Commission,
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environment.

Amendment

(11a) Article 9(4) of the Aarhus
Convention provides that court
proceedings under the scope of Article
9(3) of the Aarhus Convention are not to
be prohibitively expensive. In order to
ensure that judicial proceedings under
Article 12 of Regulation (EC) No
1367/2006 are not prohibitively expensive
and that costs are foreseeable for the
applicant, when Union institutions and
bodies are successful in litigation, they
should strive to make requests for
reimbursement of costs that are
reasonable.

Amendment

(12)  According to the case law of the
CJEUS, those environmental non-
governmental organisations requesting an
internal review of an administrative act are
required to put forward facts or legal
arguments of sufficient substance to give
rise to serious doubts when stating the
grounds for their request of review. That
requirement should also apply under
Regulation (EC) No 1367/2006.

6 Judgment in Case C-82/17 P, paragraph
69.
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ECLI:EU:C:2019:719, at para 69.

Amendment 5

Proposal for a regulation

Article 1 — paragraph 1 — point 1
Regulation (EC) No 1367/2006
Article 2 — paragraph 1 — point g

Text proposed by the Commission Amendment
(2) ‘administrative act’ means any non- (2) ‘administrative act’ means any non-
legislative act adopted by a Union legislative act adopted by a Union
institution or body, which has legally institution or body, which has, or is
binding and external effects and contains intended to have, legally binding and
provisions that may, because of their external effects and contains provisions
effects, contravene environmental law that may contravene environmental law
within the meaning of point (f) of Article within the meaning of point (f) of Article
2(1), excepting those provisions of this act 2(1), excepting those provisions of this act
for which Union law explicitly requires for which Union law explicitly requires
implementing measures at Union or implementing measures at Union or
national level;’ national level;’

Justification

The rapporteur agrees with the will of the Commission to extend the possibility to seek
administrative review not only for acts having an individual scope but also for acts of general
scope. Furthermore, the rapporteur proposes to talk about administrative acts that are
“intended to produce legally binding and external effects” since not only the acts which are
by nature legally binding and having external effects but also the acts for which the author
had the intention to make them producing such effects should be able to be reviewed.

Amendment 6

Proposal for a regulation

Article 1 — paragraph 1 — point 1 a (new)
Regulation (EC) No 1367/2006

Article 4 — paragraph 2

Present text Amendment

1a. In Article 4, paragraph 2 is
replaced by the following:

2. The environmental information to 2. The environmental information to
be made available and disseminated shall be made available and disseminated shall
be updated as appropriate. In addition to be updated as appropriate. In addition to
the documents listed in Article 12(2) and the documents listed in Article 12(2) and
(3) and in Article 13(1) and (2) of (3) and in Article 13(1) and (2) of
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Regulation (EC) No 1049/2001, the
databases or registers shall include the
following:

(a) texts of international treaties,
conventions or agreements, and of
Community legislation on the environment
or relating to it, and of policies, plans and
programmes relating to the environment;

(b) progress reports on the
implementation of the items referred to
under (a) where prepared or held in
electronic form by Community institutions
or bodies;

(c) steps taken in proceedings for
infringements of Community law from the
stage of the reasoned opinion pursuant to
Article 226(1) of the Treaty;

(d) reports on the state of the
environment as referred to in paragraph 4;

(e) data or summaries of data derived
from the monitoring of activities affecting,
or likely to affect, the environment;

) authorisations with a significant
impact on the environment, and
environmental agreements, or a reference
to the place where such information can be
requested or accessed;

(2) environmental impact studies and
risk assessments concerning environmental
elements, or a reference to the place where
such information can be requested or
accessed.’
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Regulation (EC) No 1049/2001, the
following shall be included in the
databases or registers as soon as they are
consolidated.

(a) texts of international treaties,
conventions or agreements, and of Union
legislation on the environment or relating
to it, and of policies, plans and
programmes relating to the environment;

(aa) the positions of Member States as
expressed in decision-making procedures
leading to the adoption of Union
legislation or administrative acts on or
relating to the environment;

(b) progress reports on the
implementation of the items referred to
under (a) where prepared or held in
electronic form by Union institutions or
bodies;

(c) steps taken in proceedings for
infringements of Community law from the
stage of the reasoned opinion pursuant to
Article 258(1) of the Treaty;

(d) reports on the state of the
environment as referred to in paragraph 4;

(e) data or summaries of data derived
from the monitoring of activities affecting,
or likely to affect, the environment;

) authorisations with a significant
impact on the environment, and
environmental agreements, or a reference
to the place where such information can be
requested or accessed;

(2) environmental impact studies and
risk assessments concerning environmental
elements, or a reference to the place where
such information can be requested or
accessed.’
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Amendment 7

Proposal for a regulation

Article 1 — paragraph 1 — point 2 — point a
Regulation (EC) No 1367/2006

Article 10 — paragraph 1 — subparagraph 2

Text proposed by the Commission

Where an administrative act is an
implementing measure at Union level
required by another non-legislative act, the
non-governmental organisation may also
request the review of the provision of the
non-legislative act for which that
implementing measure is required when
requesting the review of that implementing
measure.

Amendment 8

Proposal for a regulation

Article 1 — paragraph 1 — point 2 — point a
Regulation (EC) No 1367/2006

Article 10 — paragraph 2

Text proposed by the Commission

2. The Union institution or body
referred to in paragraph 1 shall consider
any such request, unless it is clearly
unsubstantiated. The Union institution or
body shall state its reasons in a written
reply as soon as possible, but no later than
16 weeks after receipt of the request.’

Amendment

Where an administrative act is an
implementing measure at Union level
required by another non-legislative act, the
non-governmental organisation may also
request the review of the provision of the
non-legislative act for which that
implementing measure is required when
requesting the review of that implementing
measure, provided that that non-legislative
act relates to the environment.

Amendment

2. The Union institution or body
referred to in paragraph 1 shall consider
any such request, unless it is clearly
unsubstantiated. The Union institution or
body shall state its reasons in a written
reply as soon as possible, but no later than
14 weeks after receipt of the request.’

Justification

A shorter time limit for the institutions to answer a request ensures a faster and more effective
protection of the citizens but also limits the procedure time, which is important for the
executors of the projects in question. There is a strong need to reduce the period of legal
uncertainty for the public concerned. It also takes into account the fact that if an
administrative act is likely to have a negative impact on environment, the damage can be
irreversible, which justifies the need to act promptly.
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Amendment 9

Proposal for a regulation

Article 1 — paragraph 1 — point 2 — point b
Regulation (EC) No 1367/2006

Article 10 — paragraph 3 —subparagraph 2

Text proposed by the Commission
In any event, the Union institution or body

shall act within 22 weeks from receipt of
the request.

Amendment 10

Proposal for a regulation

Article 1 — paragraph 1 — point 2 a (new)
Regulation (EC) No 1367/2006

Article 12 — paragraph 2 a (new)

Text proposed by the Commission
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Amendment

In any event, the Union institution or body
shall act within 20 weeks from receipt of
the request.

Amendment

2a. In Article 12, the following
paragraph is added:

2a. Without prejudice to the Court’s
prerogative to apportion costs, court
proceedings initiated under this provision
shall not be prohibitively expensive. When
Union institutions and bodies referred to
in Article 10(1) are successful in litigation
they shall strive to make requests for
reimbursement of costs that are
reasonable.
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