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B8-0100/2019

European Parliament resolution seeking an opinion from the Court of Justice on the
compatibility with the Treaties of the proposed Sustainable Fisheries Partnership
Agreement between the European Union and the Kingdom of Morocco, the
Implementation Protocol thereto and an exchange of letters accompanying the said
Agreement

(2019/2565(RSP))

The European Parliament,

— having regard to the proposed Sustainable Fisheries Partnership Agreement between the
European Union and the Kingdom of Morocco, the Implementation Protocol thereto and
an exchange of letters accompanying the said Agreement,

— having regard to the Council decision on the conclusion, on behalf of the Union, of the
Sustainable Fisheries Partnership Agreement between the European Union and the
Kingdom of Morocco, the Implementation Protocol thereto and an exchange of letters
accompanying the said Agreement,

— having regard to Article 218(11) of the Treaty on the Functioning of the European
Union,

— having regard to the Charter of the United Nations, in particular to Article 73 thereof in
Chapter XI regarding non-self-governing territories,

— having regard to the Vienna Convention on the Law of Treaties between States and
International Organisations or between International Organisations, in particular to
Articles 34 and 35 thereof,

— having regard to Resolution 34/37 of the General Assembly of the United Nations,

— having regard to the judgment of the General Court of 10 December 2015 in case T-
512/121,

— having regard to the judgment of the Court of Justice of the European Union (CJEU) of
21 December 2016 in case C-104/16 P2,

— having regard to the judgment of the CJEU of 27 February 2018 in case C-266/16°,

! Judgment of the General Court of 10 December 2015, Front populaire pour la libération de la saguia-el-hamra
et du rio de oro (Front Polisario) v Council of the European Union, T-512/12, ECLLI:EU:T:2015:953.

2 Judment of the Court of Justice of 21 December 2016, Council v Front Polisario, C-104/16 P,
ECLI:EU:C:2016:973.

3 Judgment of the Court of Justice of 27 February 2018, Western Sahara Campaign UK v Commissioners for
Her Majesty’s Revenue and Customs, Secretary of State for Environment, Food and Rural Affairs, C-266/16,
ECLL:EU:C:2018:118.
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—  having regard to the General Court order of 19 July 2018 in case T-180/14)%,
— having regard to the General Court order of 30 November 2018 in case T-275/185,
—  having regard to Rule 108(6) of its Rules of Procedure,

A. whereas under Article 21 of the Treaty on European Union, the EU and its Member
States are under an obligation to respect the principles of the United Nations Charter
and international law; whereas Article 1, paragraph 2, and Article 55 of the UN Charter
include respect for the principle of self-determination of peoples;

B.  whereas the CJEU, in its judgment of 21 December 2016, determined that the EU-
Morocco Association and Liberalisation Agreements did not provide a legal basis for
Western Sahara to be included, and therefore could not apply to this territory, since
Western Sahara is not part of Morocco; whereas accordingly, the Court stated in
paragraph 106 of that judgment that the people of Western Sahara ought to be viewed as
a third party to the EU’s relations with Morocco and that for any such bilateral
arrangement to apply to Western Sahara, the consent of the people of that territory
should be obtained; whereas the Commission considers that the Court did not define
precisely how such consent should be expressed;

C.  whereas the CJEU, in its judgment of 27 February 2018 in case C-266/16, held that the
Fisheries Partnership Agreement between the European Community and the Kingdom
of Morocco, which entered into force on 28 February 2007, is not legally applicable to
the territory of Western Sahara and the waters adjacent to it;

D.  whereas, in paragraph 64 of the judgment in case C-266/16, the CJEU held that the
territory of Western Sahara is not covered by the concept of ‘territory of Morocco’
within the meaning of Article 11 of the Fisheries Partnership Agreement;

E.  whereas, in paragraph 69 of the judgment in case C-266/16, the CJEU held that the
waters adjacent to the territory of Western Sahara are not part of the waters falling
‘within the sovereignty or jurisdiction’ of Morocco referred to in Article 2(a) of the
2007 Partnership Agreement;

F.  whereas the Commission and the European External Action Service conducted
consultations in view of ‘adequately involving’ the people of Western Sahara, as
required by the Council in the negotiating directives; whereas it cannot be established
with certainty that the steps taken by the Commission meet the CJEU’s requirement of
consent by the people of Western Sahara;

1.  Takes the view that there is legal uncertainty as to whether the proposed agreement is
compatible with the Treaties and, in particular, with the CJEU’s judgments of 21
December 2016 in case C-104/16 P, and of 27 February 2018 in case C-266/16;

2. Decides to seek an opinion from the CJEU on the compatibility of the proposed
Sustainable Fisheries Partnership Agreement between the European Union and the

4 Order of the General Court of 19 July 2018, Front Polisario v Council, T-180/14, ECLI:EU:T:2018:496.
3> Order of the General Court of 30 November 2018, Front populaire pour la libération de la Saguia el-Hamra et
du Rio de oro (Front Polisario) v Council of the European Union, T-275/18, ECLI:EU:T:2018:869.
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Kingdom of Morocco, the Implementation Protocol thereto and an exchange of letters
accompanying the said Agreement with the Treaties and, in particular, with the CJEU
judgments of 21 December 2016 in case C-104/16 P and of 27 February 2018 in case C-
66/16;

3. Instructs its President to take the necessary measures to obtain such an opinion from the
CJEU and to forward this resolution, for information, to the Council and the
Commission.
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