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Collusion is the “supreme evil of antitrust.”" As alleged in the Commission’s 2012
Complaint, Cooperativa De Farmacias Puertorriquefia (“Coopharma”) agreed to “fix prices in their
negotiations with third-party payers.”? To further the conspiracy, the Commission alleged that
Coopharma “collectively negotiated contracts, including price terms; contracted jointly with some
payers; and organized boycotts to coerce payers to accept their demands.” To remedy these
allegations of collusion, Coopharma agreed to a consent order that prevented it from engaging in
the collusive behavior (“2012 Order”).* Now 12 years into that 20-year order, Coopharma seeks
to set aside or modify the 2012 Order based upon changes in law or because the public interest so
requires.’

Today’s unanimous order modifies the existing order based solely upon changes in Puerto
Rican law® that grant Coopharma state-action immunity for some of the conduct prohibited by the
2012 Order.” State-action immunity protects the rights held by states in our system of cooperative
federalism,® but we still need to ensure that state-action immunity does not create a pendulum that
swings from an economy harmed by private restraints into an economy handicapped by public
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16 C.ER. § 2.51(b) (similar).

6 See Act 228 Article 20A.9; Reg. No. 9161 § 8.05¢3.
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restraints.” I voted in favor of today’s modification of the 2012 Order because it appears to me that
the Puerto Rican statute (and regulations) satisfies the demands of state-action immunity,'® and
because the modifications we grant are sufficiently narrow that Commission oversight will
continue to guard against any unauthorized collusion.!! But just because Coopharma has secured
some level of immunity, it does not change the fact that Coopharma’s prior collusive behavior—
and conduct allowed via state-action immunity—represents the “supreme evil of antitrust.”!?

During the last four years, the Biden Administration’s Commission has oscillated between
two very different approaches to antitrust:'* one consistent with long-standing welfare principles
that undergird the antitrust laws'* and one that has attempted to undermine those same long-
standing principles.'> The latter—in addition to providing an extraordinary test run on how not to
operate an agency—has been a resounding failure.'®

Consistent with the latter approach, Chair Khan’s statement “questions the wisdom” of
using Commission resources to prosecute cartels because of the alleged misconduct of other

% See Timothy J. Muris, State Intervention/State Action—A U.S. Perspective, Remarks before Fordham Annual
Conference on International Antitrust Law & Policy (Oct. 24, 2003),
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u.s.perspective/fordham031024.pdf.
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otherwise seek additional information.” /d.
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13 See Daniel Francis, After Neo-Brandeis, ProMarket (Nov. 25, 2024), https://www.promarket.org/2024/11/25/after-
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players in the healthcare industry.!” She also expresses concerns—based on speculative allegations
against “dominant firms”—with pursuing enforcement against a small price-fixing cartel when its
conduct may have been “spurr[ed]” by “coercive acts or outsized leverage of dominant firms.”!8
Conveniently, today’s “dominant firms” happen to be among the Chair’s well-known foes,'® and
would, from her perspective, appear to constitute “gigantic trusts and combinations of capital.”?’
The Chair’s acolytes have advocated for the same approach, suggesting that price-fixing should be
permissible for certain entities as long as their behavior somehow constrains groups unpopular
with the political left.>! The Chair’s suggestion that the Commission ignore collusive activity
serves as a last-minute salvo that further encourages the antitrust agencies to undermine long-
standing principles.

The Chair’s worldview fundamentally misunderstands who competition serves. It does not
serve the interests of politically connected special interests or other rent-seeking groups that curry
favor.?? Competition serves the American public.”> And “[t]he only way to have competition is to
compete.”?*

17 See Statement of Chair Lina M. Khan, In re Cooperativa de Farmacias Puertoriquerias, No. C-4374 (Dec. 9, 2024).
As if my track record did not speak for itself, I strongly endorse antitrust enforcement against all entities that violate
the antitrust laws.
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To Disqualify Chair Lina M. Khan, In re Caremark Rx, LLC, No. 9437 (F.T.C. Oct. 8, 2024); Compl., Express Scripts,
Inc. v. Fed. Trade Comm’n, No. 4:24-cv-01263 (E.D. Mo. Sep. 17, 2024); Fed. Trade Comm’n, Pharmacy Benefit
Managers: The Powerful Middlemen Inflating Drug Costs and Squeezing Main Street Pharmacies, Report (July 8,
2024); see also Dissenting Statement of Commissioner Melissa Holyoak, /n re Pharmacy Benefit Managers Report,
No. P221200 (Jul. 9, 2024).

20 Khan, supra note 17 (quoting 51 Cong. Rec. 9545 (1914) (statement of Rep. Thomas F. Konop)). Importantly,
however, Coopharma represents over half of the 900 pharmacies in Puerto Rico. See Georgina Silva-Suarez, et al.,
The Voices of Community Pharmacists During the COVID-19 Pandemic in Puerto Rico, 62 J. Am. Pharmacists Ass’n
202, 202—-08.e3 (2022) (900 pharmacies in Puerto Rico); Petition, supra note 5, at 4 (“Coopharma’s membership
consists of approximately 500 independent pharmacies/independent pharmacy owners . . . .”). None of Coopharma’s
negotiation counterparties can claim a similar share of the market, raising question whether the Chair may actually be
favoring the more dominant party. Coopharma’s share also demonstrates that the Chair’s predilection for market
structure only extends insofar as it helps her condemn parties that she disfavors. See, e.g., Khan, supra note 14.

2l Open Markets Institute, The Federal Trade Commission Should Terminate the Coopharma Consent Order and
Reevaluate Its Approach to Horizontal Coordination Among Small Players (2024); Testimony of Barry Lynn,
Competition and Consumer Protection in the 21st Century, FTC Hearing #5: Vertical Merger Analysis and the Role
of the Consumer Welfare Standard in U.S. Antitrust Law at 321 (Nov. 1, 2018) (confirming that its “exactly what
[he’s] saying” when asked if “collective actions by certain classes of workers or professionals . . . should be given
more running room under the antitrust law, even if . . . it looked like a cartel”). It goes without saying that allowing
one price fixer to publicly proceed without punishment undermines the deterrence created by over a century of antitrust
enforcement. Further, allowing incumbents to price fix may raise the price of admission for new entrants, and in some
circumstances, may even undermine entry entirely.

22 The ability to secure political favor via specialized legislation does not signify powerless entities or individuals. In
fact, the ability to secure favor demonstrates what happens when the pendulum swings from private restraints to public
restraints. See Muris, supra note 9.

23 The Chair also cites statutes where Congress has exempted specific groups or even types of conduct from the
antitrust laws. Khan, supra note 17. But this undermines her efforts to justify today’s price-fixing cartel. The existence
of such statutes demonstrates that when Congress wants to exempt conduct or groups, it certainly knows how to do it,
and it has not done so in this context.

24 In re Nat’l Lead Co., 49 F.T.C. 791, 887 (1953).



